STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
M AM - DADE COUNTY SCHOOL BOARD,
Petitioner,
VS. Case No. 04-4478

ANTHONY C. BROOKS,

Respondent .
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RECOVMENDED ORDER

This case initially cane before Adm nistrative Law Judge
John G Van Lani ngham for final hearing on April 22, 2005, in
Mam , Florida, and resuned, by video tel econference, on
June 27, 2005, at sites in Tallahassee and West Pal m Beach,
Fl ori da.

APPEARANCES

For Petitioner: Madelyn P. Schere, Esquire
M am - Dade County School Board
1450 Northeast Second Avenue, Suite 400
Mam, Florida 33132

For Respondent: Larry R Handfield, Esquire
4770 Bi scayne Boul evard
Mam, Florida 33137

STATEMENT OF THE | SSUE

The issue in this case is whether a high-school assistant
princi pal made inappropriate remarks to two fenmal e students on

canmpus during school hours, and then |later harassed one of them



thereby entitling the district school board to suspend the
adm ni strator for 30 workdays wi t hout pay.

PRELI M NARY STATEMENT

At its regular nmeeting on Decenber 15, 2004, Petitioner
School Board of M am - Dade County suspended Respondent
Ant hony C. Brooks for 30 workdays, w thout pay, fromhis
position as a high-school assistant principal. This action
resulted fromallegations that on February 12, 2004, M. Brooks
had made i nappropriate comments to two femal e students about
nodel i ng and had proposed to at |east one of themthat he take
pi ctures of her at the beach.

Anticipating Petitioner's adverse decision, M. Brooks had
requested a formal hearing by letter dated Decenber 9, 2004.
Thus, on Decenber 16, 2004, the matter was referred to the
Di vision of Adm nistrative Hearings for further proceedings.
There, the final hearing was schedul ed for April 22, 2005.

At the final hearing, Petitioner called the foll ow ng
W tnesses: students M D. and F. J.; Mranda J. (F. J.'s
not her); DanySu Pritchett, an admnistrator in Petitioner's
O fice of Professional Standards; and Deborah Love, principal of
t he school where M. Brooks worked. |In addition to these
W t nesses, Petitioner offered into evidence Petitioner's

Exhibits 1 through 16, all of which were admtted.



M. Brooks testified on his own behalf and call ed Frantzy
Poj o and Derek Edwards as witnesses. No Respondent's Exhibits
were received in evidence as part of M. Brooks's case.

The third and | ast volune of the final hearing transcript
was filed on August 2, 2005. Each party tinely filed a Proposed
Recommended Order before the established deadline, which was
Septenber 1, 2005.

Unl ess otherw se indicated, citations to the Florida
Statutes refer to the 2005 Florida Statutes.

FI NDI NGS OF FACT

1. The M am -Dade County School Board ("School Board"),
Petitioner in this case, is the constitutional entity authorized
to operate, control, and supervise the Mam-Dade County Public
School System

2. As of the final hearing, Respondent Anthony C. Brooks
("Brooks") had been enployed as either a teacher or
adm ni strator in the Mam -Dade County Public School System for
approxi mately 23 years. At all times relevant to this case,
Brooks was an assistant principal at Mam Jackson Senior High
School, where his primary responsibility was discipline.

3. The operative contract of enploynent between Brooks and
the School Board required Brooks to "observe and enforce
faithfully the state and federal |aws, rules, regul ations, and

School Board Rules insofar as such |laws, rules, regulations, and



policies are applicable to the position of enploynent."
Pursuant to the contract, Brooks agreed "to becone famliar and
conply with state and federal |aws, rules, regulations and
policies of the School Board and of the Departnent of Education
for which [he] W ould] be held accountable and subject to[.]"
The agreenent entitled the School Board to suspend or dismnss
Brooks for just cause including "the failure to fulfill the

obl i gations under this Contract."”

The All eged | nappropri ate Renarks

4. The School Board alleges that on February 12, 2004,
Brooks told M D., a female student, that she shoul d consi der
becom ng a nodel, and that he would take pictures of her at the
beach. The School Board alleges further that, the sane day,

Br ooks separately encouraged another fermale student, F. J., to
t hi nk about nodeling. The evidence presented at hearing failed
persuasively to substantiate these charges. The findings that
followin this section, based on evidence that is in substantial
conflict, depict the likeliest scenario derivable fromthe

i nstant record,? though the undersigned's confidence in the
accuracy of sone aspects of this historical narrative is
relatively linited.?

5. On the norning of February 12, 2004, a security nonitor
call ed Brooks to a classroom where sonme students were creating a

di sturbance. Upon his arrival, the teacher pointed out to



Brooks the four students who had been causing problens. Brooks
asked themto step outside. One of the four was M D.

6. Brooks told the students, in effect, to straighten up.
In the course of |ecturing the students, Brooks said to M D.,
"You could be a nodel or sonething like that."” Brooks was not
attenpting to proposition M D. H's remark was intended to
boost her self-esteem and encourage M D. to set higher
st andards of personal behavior for herself.

7. Later that day, Brooks ran into M D. outside the
cafeteria. M D. was talking to a security nonitor, and Brooks
overheard her say, "M . Brooks said | could be a nodel." The
security nmonitor loudly and rudely scoffed at that idea.
Thereafter, Brooks took M D. aside, to the doorway of the SCSI
(i ndoor suspension) room and warned her not to discuss her
personal business with everyone.

8. Sonetine |later (perhaps the sanme day), Brooks was
wal king in the cafeteria, and F. J., a friend of M D.'s,
stepped on his foot. F. J. continued on her way w t hout pausing
and sat down at a table outside the SCSI room Brooks wal ked
over to her and invited an apology. F. J. declined. Brooks
i nformed her that he would "nodel"” good manners for her and
proceeded to deliver an apology. Then, he |eft.

9. Soon M D. and F. J. reported to their cheerl eadi ng

coach that Brooks had expressed interest in taking themto the



beach for a photo shoot. The coach passed this allegation al ong
to the adm nistration, which in turn called the school police
and the State Attorney's Ofice. The prosecutor declined to
press crimnal charges agai nst Brooks; the O fice of
Prof essi onal Standards ("OPS') requested a personnel
i nvestigation.

10. Detective Pedro Val des conducted the investigation.
He interviewed M D., F. J., Brooks, and Trust Counsel or
Patricia Manson (who discl ai ned personal know edge of the events
in dispute). The detective evidently did not believe (or at
| east gave little weight to) Brooks's denial of wongdoing, for
he determ ned that the students' statenents were sufficiently
credible to support the conclusion that Brooks had violated a
School Board rule prohibiting inproper enployee/ student
rel ati onships. The detective's report announcing that this
charge had been "substantiated" was released in July 2004.

11. Having effectively been found guilty by the detective,
Br ooks was sunmoned to a conference-for-record ("CFR'), which
was held on August 11, 2004. There, Brooks was given an
opportunity to deny the charge (but not to confront M D. and
F. J., whose statenents conprised the "evidence" against him.
He failed to persuade the adm nistrators that the detective had
reached the wong conclusion. The adm nistrators issued several

directives to Brooks, including the follow ng:



1. Refrain fromcontacting anyone invol ved
in this investigation at any tine.

2. Refrain frominappropriate contact
and/ or comments with students.

The Al | eged Har assnent

12. O August 25, 2004, F. J. cane to school dressed
i nappropriately, in a short skirt and tank top. At the
begi nning of second or third period, a security nonitor naned
Frantzy Pojo noticed that F. J. was in violation of the dress
code and attenpted to renove her fromclass. The teacher
refused to let F. J. |leave with the security nonitor. Faced
with the teacher's obstructiveness, M. Pojo called Brooks, the
assi stant principal in charge of discipline whose portfolio
i ncl uded dress code enforcenent.

13. M. Brooks canme to the classroom and spoke with the
teacher. He asked that the teacher instruct F. J. to put on a
j acket to cover up. The teacher—and F. J.—eonpli ed.

14. The very next day, M. Pojo spotted F. J. and saw t hat
she was, once again, not dressed appropriately. M. Pojo called
Brooks to handle the situation. Brooks found F. J. in the
library and agreed that she was in violation of the dress code.
He observed that two or three other girls were al so dressed
i nappropriately. M. Pojo and Brooks escorted these girls to
the SCSI roomand left themthere. Brooks instructed the

teacher-in-charge not to suspend the students but rather to |et



themcall their parents and request that appropriate clothes be
brought to school .

15. F. J. called her nother and conpl ai ned that Brooks was
harassing her. F. J.'s nother becanme angry and arranged to neet
with the principal, Deborah Love, that afternoon.

16. Wen F. J., her nother, and Ms. Love net as schedul ed,
F. J. accused Brooks of having followed her to classes and
singled her out unfairly for discipline in connection with the
dress code violations. At Ms. Love's request, F. J. submtted
witten statenents concerning the events of August 25 and August
26, 2004.°

17. Ms. Love believed F. J. and apparently had heard
enough. Wthout investigating F. J.'s allegations or even
aski ng Brooks to respond to them M. Love prepared a
menor andum dat ed August 27, 2004, in which she charged Brooks
wi th insubordination. Specifically, M. Love alleged that
Brooks had violated the directive, given at the recent CFR to
refrain fromcontacti ng anyone involved in the investigation
stenmming fromthe allegation that Brooks had made inappropriate
remarks to M D. and F. J.

18. On or about August 27, 2004, Ms. Love ordered Brooks
not to return to canpus but instead to report to an alternate

wor ksite pending further action on the charges agai nst him



19. At its regular neeting on Decenber 15, 2004, the
School Board voted to accept the recommendati on of OPS that
Br ooks be suspended w t hout pay for 30 workdays.

Utinmate Factual Determ nations

20. Brooks's conduct was not shown to have been outside
t he bounds of accepted standards of right and wong. He is
therefore not guilty of immorality, as that offense is defined
in Florida Adm nistrative Code Rule 6B-4.009(2).

21. Brooks did not fail to nake a reasonable protective
effort to guard either M D. or F. J. against a harnfu
condition; had he negl ected such duty, Brooks could have been
di sciplined for m sconduct in office.

22. Brooks did not intentionally expose either M D. or
F. J. to unnecessary enbarrassnment or disparagenent; had he done
so, Brooks could have been disciplined for m sconduct in office.

23. Brooks did not harass or discrimnate against M D. or
F. J. on the basis of any inproper consideration, such as race,
color, or religion; had he done so, Brooks could have been
di sci plined for m sconduct in office.

24. Brooks did not exploit a relationship with either M
D. or F. J. for personal gain or advantage; had he done so,
Brooks coul d have been disciplined for m sconduct in office.

25. Brooks did not constantly or continually refuse

intentionally to obey a direct and reasonabl e order, which



willful defiance, had he shown it, would have constituted "gross
i nsubordi nati on" under Florida Adm nistrative Code Rul e 6B-
4.009(4).

26. Brooks did not violate School Board Rul e 6Gx13-4A
1.21, which prohibits unseemy conduct and abusive or profane
| anguage.

27. Brooks did not violate School Board Rule 6Gx13-4-1.09,
whi ch prohi bits unacceptabl e rel ati onshi ps and/ or conmuni cati ons
with students.

28. Accordingly, it is determ ned that Brooks is not
guilty of the charges that the School Board has brought agai nst
hi m

CONCLUSI ONS OF LAW

29. The Division of Admnistrative Hearings has persona
and subject matter jurisdiction in this proceeding pursuant to
Sections 1012. 33, 120.569, and 120.57(1), Florida Statutes.

30. In an admnistrative proceeding to suspend or dism ss
an enpl oyee, the School Board, as the charging party, bears the
burden of proving, by a preponderance of the evidence, each

el enent of the charged offense(s). See McNeill v. Pinellas

County School Bd., 678 So. 2d 476, 477 (Fla. 2d DCA 1996);

Sublett v. Sunter County School Bd., 664 So. 2d 1178, 1179 (Fl a.

5th DCA 1995); MacMIlan v. Nassau County School Bd., 629 So. 2d

226 (Fla. 1st DCA 1993).
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31. Brooks's guilt or innocence is a question of ultimte
fact to be decided in the context of each alleged violation.

McKi nney v. Castor, 667 So. 2d 387, 389 (Fla. 1st DCA 1995);

Langston v. Janerson, 653 So. 2d 489, 491 (Fla. 1st DCA 1995).

32. In its Amended Notice of Specific Charges served on
March 18, 2005, the School Board advanced five theories for
suspendi ng Brooks: Imorality (Count |I); Msconduct in Ofice
(Count I1); Goss Insubordination (Count 111); Unbecom ng
Conduct for a School Board Enpl oyee (Count 1V); and Prohibited
Enpl oyee- St udent Rel ati onshi p. (Count V)

AL  Statutory Gounds for Di sm ssal

33. The School Board is authorized to suspend or dismss

[a] ny menber of the district adm nistrative
or supervisory staff . . . any tinme during
the termof the contract; however, the
charges agai nst himor her nust be based on
imorality, msconduct in office,

i nconpet ency, gross insubordination, wllful
negl ect of duty, drunkenness, or conviction
of any crime involving noral turpitude, as
these terns are defined by rule of the State
Board of Education. Whenever such charges
are made agai nst any such enpl oyee of the

di strict school board, the district school
board may suspend the enpl oyee wi t hout pay;
but, if the charges are not sustained, he or
she shall be imediately reinstated, and his
or her back salary shall be paid.

§ 1012.33(6)(b), Fla. Stat. (enphasis added).
34. The terms "imorality,” "m sconduct in office," and

"gross insubordination" are defined in Florida Adm nistrative

11



Code Rul e 6B-4.009, which prescribes the "criteria for
suspensi on and di sm ssal of instructional personnel” and
provides, in pertinent part, as follows:

(2) Imorality is defined as conduct that
is inconsistent with the standards of public
consci ence and good norals. It is conduct
sufficiently notorious to bring the

i ndi vi dual concerned or the education

prof ession into public disgrace or

di srespect and inpair the individual’s
service in the comunity.

(3) M sconduct in office is defined as a
violation of the Code of Ethics of the
Educati on Profession as adopted in Rule 6B-
1.001, F.A.C., and the Principles of

Pr of essi onal Conduct for the Education

Prof ession in Florida as adopted in Rule 6B-
1.006, F.A.C., which is so serious as to
inmpair the individual's effectiveness in the
school system

(4) Goss insubordination or willful

negl ect of duties is defined as a constant
or continuing intentional refusal to obey a
direct order, reasonable in nature, and
given by and with proper authority.

1. Imorality

35. The undersigned has determ ned, as a matter of
ultimate fact, that Brooks's conduct was not shown to have been
beyond t he bounds of accepted standards of right and w ong.
Because the relevant definition of "imuorality" can be applied
to the historical facts as found herein wthout analysis, it is
unnecessary to nmake additional |egal conclusions with regard to

t hi s charge.

12



2. M sconduct in Ofice

36. The Code of Ethics of the Education Profession
(adopted in Florida Adm nistrative Code Rule 6B-1.001) and the
Princi pl es of Professional Conduct for the Education Profession
in Florida (adopted in Florida Adm nistrative Code Rul e 6B-
1.006), which are incorporated in the definition of "m sconduct
in office," provide in pertinent part as follows:

6B-1. 001 Code of Ethics of the Education
Prof ession in Florida.

(1) The educator values the worth and
dignity of every person, the pursuit of
truth, devotion to excell ence, acquisition
of knowl edge, and the nurture of denocratic
citizenship. Essential to the achi evenent
of these standards are the freedomto |earn
and to teach and the guarantee of equal
opportunity for all.

(2) The educator's primary professional
concern will always be for the student and
for the devel opnment of the student's
potential. The educator will therefore
strive for professional growh and wll seek
to exercise the best professional judgnent
and integrity.

(3) Aware of the inportance of naintaining
t he respect and confidence of one's

col | eagues, of students, of parents, and of
ot her menbers of the conmunity, the educator
strives to achieve and sustain the highest
degree of ethical conduct.

* * *

6B-1. 006 Principles of Professional Conduct
for the Education Profession in Florida.
(1) The follow ng disciplinary rule shal
constitute the Principles of Professional
Conduct for the Education Profession in

Fl ori da.

13



(2) Violation of any of these principles
shal |l subject the individual to revocation
or suspension of the individual educator’s
certificate, or the other penalties as

provi ded by | aw.

(3) Obligation to the student requires that
t he indi vi dual :

(a) Shall nake reasonable effort to protect
the student from conditions harnful to

| earning and/or to the student's nental
and/ or physical health and/ or safety.

* * *

(e) Shall not intentionally expose a
student to unnecessary enbarrassnent or
di spar agenent .

* * *

(g) Shall not harass or discrimnate

agai nst any student on the basis of race,
color, religion, sex, age, national or
ethnic origin, political beliefs, marital
stat us, handi cappi ng condition, sexual
orientation, or social and fam |y background
and shall make reasonable effort to assure
that each student is protected from
harassnment or discrimnation.

(h) Shall not exploit a relationship with a
student for personal gain or advantage.

37. As shown by a careful reading of Rule 6B-4.009,* the
of fense of m sconduct in office consists of three elenments: (1)
A serious violation of a specific rule® that (2) causes (3) an
i npai rment of the enployee's effectiveness in the school system
The second and third el enents can be conflated, for ease of
reference, into one conponent: "resulting ineffectiveness."

38. The School Board all eges that Brooks breached the

duty, inposed under Florida Adm nistrative Code Rule 6B-

14



1.006(3)(a), to protect students from harnful conditions; and
that he commtted the offenses described in subparagraphs
(3)(e), (3)(g), and (3)(h) of that Rule. The undersigned has
determ ned, however, as a matter of ultimate fact, that Brooks
did not: (a) fail to nmake a reasonable protective effort to
guard either M D. or F. J. against a harnful condition; (b)
intentionally expose either M D. or F. J. to unnecessary
enbarrassnment or di sparagenent; (c) harass or discrimnate
against M D. or F. J. on the basis of any inproper

consi deration, such as race, color, or religion; or (d) exploit
arelationship with either M D. or F. J. for personal gain or
advantage. Because the relevant provisions of Rule 6B 1.006(3)
can be applied to the historical facts as found herein w thout
analysis, it is unnecessary to nmake additional |egal conclusions
with regard to these allegations.

3. Goss | nsubordination

39. To constitute gross insubordination or willful neglect
of duties, an enployee's "intentional" defiance nust be
"constant or continuing,” and involve the di sobedi ence of a
"direct" order. Fla. Adm n. Code R 6B 4.009(4). Accordingly,
"one isolated act of contenpt is not synonynous with 'gross

i nsubordi nation,'" Smth v. School Bd. of Leon County, 405

So. 2d 183, 185 (Fla. 1st DCA 1981), nor is contenptuous conduct

that "does not involve a violation of any direct order or a

15



gross violation of any personnel rule,"” Rosario v. Burke, 605

So. 2d 523, 524 (Fla. 2d DCA 1992).

40. The School Board contends that Brooks viol ated the
directives that had been given to himat the CFR which, to
repeat for conveni ence, included these:

1. Refrain fromcontacting anyone invol ved
inthis investigation at any tine.

2. Refrain frominappropriate contact
and/ or comments with students.

More precisely, the School Board maintains that Brooks violated
the first directive by twice "contacting” F. J. in August 2004
in connection with her violations of the dress code.

41. The School Board's position is prem sed on the belief
that the directive clearly forbade Brooks from having any
cont act —even obvi ously appropriate, job-related contact—with
either M D. or F. J. To accept this prem se requires that the
phrase "anyone involved in this investigation" be understood
expansi vely to include, anong others, the persons who nade the
al | egati ons agai nst Brooks—mnanely his accusers, M D. and F. J.
Yet, while this mght be a reasonable interpretation of the
| anguage in question, it is certainly not the only one.

42. Another reading of the phrase "anyone involved in this
i nvestigation" understands it nore narromy as referencing only
t he persons who had taken part in the official inquiry into

whet her the all egati ons agai nst Brooks had a basis in provable

16



fact. These would be certain school police personnel and

per haps sonme OPS admi ni strators—but not the accusers/all eged

victinms who, for good reason, should never be (and were not in

this instance) allowed to investigate their own allegations.?®
43. The preceding interpretation is reinforced by the

| egal conclusion that the second directive, being explicit in

its prohibition of inappropriate contact wth students (a

category that unanbiguously includes M D. and F. J.), controls

over the first directive, which latter, if it includes the

student -accusers within its field of operation, does so only in

broad, general ternms. See Gretz v. Florida Unenpl oynent Appeals

Comin, 572 So. 2d 1384, 1386 (Fla. 1991)(specific statute
controls over general statue covering the sanme subject matter);

accord, Cone v. State Dept. of Health, 886 So. 2d 1007, 1012

(Fla. 1st DCA 2004).

44. Accordingly, it is concluded that the second directive
can reasonably be construed as applying exclusively to students
such as M D. and F. J., while concomitantly readi ng "anyone
involved in this investigation” as excluding students, including
M D. and F. J., who would not be investigators. This being the
case, the first directive is at |east ambiguous, as a matter of
law, with respect to the question whether it includes the
student -accusers anong the persons "involved in this

i nvestigation."

17



45. Because the first directive is not a clear,
unanbi guous, and direct order to refrain from having
appropriate, job-related contact with either M D. or F. J.
Br ooks cannot be found guilty of having intentionally violated
said directive.

46. Further, even if the School Board's interpretation of
the first directive were the only reasonable one (which it is
not), there is no persuasive evidence—and hence the undersi gned

has not found—that Brooks intentionally refused to obey the

directive. Thus, Brooks cannot be found guilty, in fact, of
having intentionally violated the directive at issue.

47. Further still, even if Brooks had intentionally
violated the first directive (which he did not do), there is no
persuasi ve evi dence—and hence the undersi gned has not found—

that Brooks constantly or continually refused to obey the

directive. To the contrary, and contrary to the School Board's
argunent, Brooks had no direct "contact” with F. J. on
August 25, 2004—he spoke, instead, with her teacher. At nost,
Brooks had "contact”™ with F. J.—and appropri ate contact at
t hat —enl y on August 26, 2004, when he escorted her and ot her
dress code violators to the SCSI room One act of defiance
(which this was not) is not "gross insubordination.”

48. In short, Brooks is not guilty of gross

i nsubor di nati on.

18



B. Contractual G ounds for Disnissal’

49. The School Board alleges that Brooks failed to conply
wi th School Board Rules 6Gx13-4A-1.21 and 6&x13-4-1.09. The
first of these Rules provides as follows:

Al l persons enpl oyed by the School Board

are expected to conduct thenselves,
both in their enploynent and in the

comunity, in a manner that will reflect
credit upon thenselves and the school
system

Unseem y conduct or the use of abusive
and/ or profane | anguage in the workpl ace is
expressly prohibited.

S.B.R 6Gx13-4A-1.21.
50. School Board Rule 6Gx13-4-1.09 provides in rel evant
part as foll ows:

[AlI'l School Board personnel are strictly
prohi bited from engagi ng i n unaccept abl e

rel ationshi ps and/ or conmmuni cations with
students. Unacceptable relationships and/or
conmuni cations with students include, but
are not limted to the follow ng: dating;
any form of sexual touching or behavior;
maki ng sexual, indecent or illegal
proposal s, gestures, or comments; exploiting
an enpl oyee-student rel ationship for any
reason; and/or denonstrating any ot her
behavi or which gives an appearance of

i mpropriety.

1. Unseemy Conduct; Use of Abusive or Profane Language

51. There is no evidence—+ndeed the School Board nade no
attenpt to prove—that Brooks used abusive or profane | anguage

in the workplace. Thus, he cannot be found guilty of that

19



of fense, which is specifically described in School Board Rule
6Gx13-4A-1. 21.

52. The Rul e proscribes but does not define "unseenly
conduct." In ordinary usage, the word "unseenm y" usually
suggests i nappropriateness nmani festing i ndecency, bad taste, or
poor form (e.g. a crude joke in m xed conpany). Brooks's
conduct, as described herein, was not indecorous in that sense,
and thus he is not guilty of having acted in an "unseem y"

f ashi on.

53. The School Board has charged Brooks wi th having
engaged i n unbecom ng conduct. Assum ng, however, that School
Board Rul e 6Gx13-4A-1.21 can reasonably be read (as the School
Board seens to urge) as prohibiting any public or work-rel ated
conduct which, if known, woul d cause soneone or sone persons not
to feel esteemfor the enployee or the school system the School
Board has failed to prove that Brooks is guilty of commtting a
prohi bited act.

54. As an initial observation, it should be pointed out
that the Rule fails to identify the person or persons whose
opi ni ons about the relative worthiness of the enpl oyee's conduct
must be considered. Yet credit (or "esteem"”™ which is
synonynmous in this context), |ike beauty, is in the eye of the
behol der. Whether a person's behavior entitles himto esteem or

respect is a value judgnent, reflecting an evaluation that is

20



i nherently subjective. Thus, the question whether certain
conduct "reflected credit” upon the actor is unanswerable in the
abstract; to respond to the query, one nust know whose regard
for the actor is relevant.

55. Consequently, if Rule 6Gx13-4A-1.21 nakes it a
di sci plinable offense to behave in a way that causes soneone not
to hold the enployee or the school systemin high regard, then
t he deci sion-maker could apply the Rule in accordance with the
rule of lawonly if he were able to conceptualize an objective
standard of conduct, a neutral principle for defining reasonably
esteem worthy behavi or under the circunstances at hand.

56. The School Board neither proved nor argued for the
exi stence of such a standard of conduct. Wthout a neutral
principle to apply, the undersigned, were he to attenpt to pass
j udgnment on Brooks's behavior, would be nerely voicing a
personal opinion—the very antithesis of the rule of |aw

57. Accordingly, to the extent the School Board has
charged Brooks with a general failure to behave in a manner that
reflects credit on hinself and the school system it has failed
to offer sufficient evidence to sustain the charge.

2. Prohibited Enpl oyee-Student Rel ati onship

58. The undersigned has found, as a matter of ultimate

fact, that Brooks did not have an unacceptabl e relationship, or
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engage i n an unacceptabl e conmuni cation, with either M D. or
F. J.

59. The School Board argues that Brooks's behavior at
| east gave the "appearance of inpropriety.” \Wether conduct
"appeared” inproper is a value judgnent. Consequently, just as
t he undersigned could not, for reasons just expl ai ned,
appropriately render an opinion as to whether he personally
consi ders Brook's conduct worthy of esteem neither can he
properly hold Brooks accountable (or acquit hin) for having
behaved in a manner that the undersigned m ght (or m ght not)
personal |y believe gave an "appearance of inpropriety."”

60. To determ ne in accordance with the rule of |aw (as
opposed to personal preference) whether particul ar behavi or gave
t he appearance of inpropriety, the fact-finder would need to
enpl oy a neutral standard of conduct—a principle defining
reasonabl y appropri ate-1ooki ng behavi or under the particul ar
ci rcunst ances—agai nst whi ch the behavior in question could be
neasured. It was the School Board's burden to prove such a

standard. Cf. Purvis v. Departnent of Professional Regul ation,

Bd. of Veterinary Medicine, 461 So. 2d 134, 137 (Fla. 1lst DCA

1984). The School Board failed to carry its burden.
61. Therefore, Brooks nust be found not guilty of the
charge that he engaged in an unacceptable relationship or

conmuni cati on

22



RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the School Board enter a final order
(a) rescinding its previous decision to suspend Brooks w t hout
pay and (b) awardi ng Brooks back sal ary, plus benefits, that
accrued during the suspension period of 30 workdays, together
with interest thereon at the statutory rate.

DONE AND ENTERED this 17th day of October, 2005, in

Tal | ahassee, Leon County, Florida.

JOHN G- VAN LANI NGHAM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 17th day of Cctober, 2005.

ENDNOTES

'/ To the extent any finding of material fact herein is

i nconsistent with the testinony of one witness or another, the
finding reflects a rejection of all such inconsistent testinony
in favor of evidence that the undersi gned deened to be nore
bel i evabl e and hence entitled to greater weight.
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2/ That said, the likelihood that any given affirmative finding
above is accurate is not |ess than 50 percent. The difficulty
here is that Brooks's testinony, while being on bal ance nore
credi ble than that of his two accusers (whose respective prior

i nconsi stent statenments called each one's truthful ness into
guestion), was not always readily believable. But,
significantly, Brooks did not have the burden of proof and thus
was not required to substantiate any excul patory fact by a
preponder ance of the evidence. The School Board, in contrast,
needed to persuade the undersigned that the likelihood of its
charges being true is at least a little better than 50 percent,
and this it failed to do.

3/ In the undersigned's opinion, there are materi al

i nconsi stenci es between these witten statements and F. J.'s
verbal report as recorded in Ms. Love's contenporaneous

menor andum of the neeting, but the principal evidently thought
otherwise. 1In any event, the findings above reflect the
undersigned fact-finder's determ nation of what |ikely occurred,
based on the conflicting evidence in the record.

*  Florida Adnministrative Code Rul es 6B 4.009, 6B 1.001, and 6B-
1.006 are penal in nature and nust be strictly construed, with
anbiguities being resolved in favor of the enpl oyee. See
Rosari o v. Burke, 605 So. 2d 523, 524 (Fla. 2d DCA 1992); Lester

v. Departnent of Professional and Cccupati onal Regul ati ons, 348
So. 2d 923, 925 (Fla. 1st DCA 1977).

°/  To elaborate on this a bit, the Rule plainly requires that a
violation of both the Ethics Code and the Principles of

Pr of essi onal Education be shown, not nerely a violation of one
or the other. The precepts set forth in the Ethics Code,
however, are so general and so obviously aspirational as to be
of little practical use in defining nornative behavior. It is
one thing to say, for exanple, that teachers nust "strive for
professional growmh." See Fla. Adm n. Code R 6B-1.001(2). It
is quite another to define the behavior which constitutes such
striving in a way that puts teachers on notice concerning what
conduct is forbidden. The Principles of Professional Conduct
acconplish the latter goal, enunerating specific "dos" and
"don'ts." Thus, it is concluded that that while any violation
of one of the Principles would also be a violation of the Code
of Ethics, the converse is not true. Put another way, in order
to punish a teacher for mi sconduct in office, it is necessary
but not sufficient that a violation of a broad ideal articulated
in the Ethics Code be proved, whereas it is both necessary and
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sufficient that a violation of a specific rule in the Principles
of Professional Conduct be proved. It is the necessary and
sufficient condition to which the text refers.

®/  One problemwith construing the phrase "anyone involved in
this investigation" so broadly as to enconpass putative

Wi tnesses such as M D. and F. J. is that the phrase would then
al so reference others who, though not thensel ves investigators,
neverthel ess played sone part in the events that foll owed the
students' making all egati ons agai nst Brooks. For exanple, M.
Love was a participant in the CFR at which Brooks was given the
directives at issue. Thus, if M D. and F. J. were involved in
the investigation because their allegations triggered it, then
so too was Ms. Love who, as Brooks's principal, was involved in
the adm ni strative response to the investigation. But to

i ncl ude Ms. Love anong those whom Brooks was not to contact
woul d make little or no sense; she was, after all, his direct
supervi sor, and thus soneone wi th whom Brooks woul d be expected
to have regul ar contact. Because absurd or inprobable results
are presuned not to have been intended, it is reasonable to
avoid construing the first directive so broadly as to bring
about such results. See, e.g., Huntington on the G een

Condomi niumv. Lenon Tree |-Condom nium 874 So. 2d 1 (Fla. 5th
DCA 2004) ("[1]f one interpretation would lead to an absurd
concl usion, then such interpretation should be abandoned and the
one adopted which would accord with reason and probability[.]").

Along the sane line, to include students M D. and F. J. in
the "no contact” category (as opposed to the "no i nappropriate
contact" category) would have prevented Brooks, who was in
charge of student discipline, fromdisciplining M D. or F. J.,
were either of themto m sbehave, as F. J. in fact would do.
While it is undoubtedly true, as the School Board insists, that
ot her adm nistrators were available to discipline M D. and
F. J. should the need have arisen, the undersigned believes that
if the intent of the adm nistrators at the CFR had been to order
Brooks not to fulfill his ordinary responsibilities as assistant
principal vis-a-vis M D. and F. J., then the directives would
have (and should have) said so explicitly.

'l Because § 1012.33(6)(b), Fla. Stat., does not specifically
enpower the School Board to suspend or dismss an adm ni strator
for reasons other than the ones enunerated in the statute, it is
possi bl e that the enploynent contract between Brooks and the
School Board is not enforceable to the extent it purports to

aut hori ze such adverse enpl oynent actions based on viol ations of
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School Board Rul es and other offenses not listed in the statute.
Brooks has not made this particular argunent, however, and so

t he undersigned will proceed to decide the nerits of the
remai ni ng charges.

COPI ES FURNI SHED,

Larry R Handfield, Esquire
4770 Bi scayne Boul evard
Mam, Florida 33137

Madel yn P. Schere, Esquire

M am - Dade County School Board

1450 Northeast Second Avenue, Suite 400
Mam, Florida 33132

Dani el J. Wodring, Ceneral Counse
Depart ment of Education

325 West Gaines Street, Room 1244
Tal | ahassee, Florida 32399-0400

JimL. Wnn, Comm ssioner
Departnment of Education
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Dr. Rudol ph F. Crew, Superintendent

M am - Dade County School Board

1450 Northeast Second Avenue, No. 912
Mam , Florida 33132-1394

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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